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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
vs.

Priority 10

CURTIS W. COLLINS,

Court of Appeals #: 20010371-CA

Defendant/Appellant

PETITION FOR REHEARING

PETITION FOR REHEARING OF DECISION
FILED JULY 26, 2002
2002 UTApp 253

Jack H. Molgard #2290
Attorney for the Appellant
102 South 100 West
P. O. Box 461
Brigham City, UT 84302
Christine F. Solas, #3039
Assistant Attorney General for the Appellee
160 East 300 South, 6th Floor
P. O. Box 140854
Salt Lake City, UT 84114-0854

FILED
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I N T H E UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/ Appellee,
vs.

Priority 10

CURTIS W. COLLINS,

Court of Appeals #: 20010371-CA

Defendant/ Appellant.

PETITION FOR REHEARING

COMES NOW the Defendant/Appellant by and through his attorney, Jack H.
Moigard, and petitions the Court for rehearing of it's decision in this matter, filed on July 26,
2002. This Petition is based upon the following points of law and facts overlooked"and/or
misapplied by the Court.
1.

Points of Facts. The decision of this Court in reciting the facts upon which the lower
court's Memorandum Decision was based, overlooked the fact that The Preliminary
Hearing testimony was not before the lower court at the Suppression Hearing and
overlooked facts that were before the lower court at the Suppression Hearing.

2.

Concessions by Defendant.

The decision of this Court misapprehended and

misinterpreted concessions made by the Defendant's counsel at the Suppression Hearing
in holding that the Defendant conceded that Utah Code Annotated 62A-12-232(l)(a)(i)
had been complied with when the Defendant was taken into custody.
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3.

"Exceptional Circumstances" and "Plain Error". The decision of this Court overlooked
the "exceptional circumstances" and the "plain error" exceptions when declining to
address the Defendant's claims that the Mental Health Statute had not been complied
with when he was taken into custody and that the Defendant's due process rights had
been denied because the lower court's Memorandum Decision advanced new theories
of which the Defendant neither had notice of, nor an opportunity to address.

I. ARGUMENT
1.

Points of Facts. This Court's decision reciting the facts assumes that the lower court
relied upon the Preliminary Hearing evidence.

The decision, relying upon the

Preliminary Hearing transcripts, states that,
"Upon arriving at Logan Regional Hospital, Deputy Yeates did a
'complete pat-down search of Mr. Collins' during the admission process.
During the search, Deputy Yeates found a knife sheath under clothing in
Defendant's crotch area. Deputy Yeates looked inside the sheath and
then, upon seeing a 'small plastic baggy with a yellowish white powder,'
handed it to Officer Baty".[ Op. par. 4]

The Court's statement comes directly out of the Preliminary Hearing transcript. The
statement was also clearly in dispute. Officer Baty testified at the Preliminary Hearing
in direct contradiction of that statement. See Preliminary Hearing Transcript Page 25,
Lines 3-20, attached as Addendum 1. As has been pointed out in the Defendant's Reply
Brief, facts which were in dispute at the Preliminary Hearmg would have clearly been
disputed at the Suppression Hearing if the Preliminary Hearing evidence was to be
considered. The only facts before the lower court at the Suppression Hearing were
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recited in the Defendant's Memorandum and the two (2) attached police reports. The
Plaintiff conceded that the Defendant's recitation of the facts was the evidence. There
is no indication in the Memorandum Decision that the Court relied upon the Preliminary
Hearing evidence. The Preliminary Hearing transcript had not been prepared and it was
not before the Court at the Motion Hearing. The State agreed that the evidence was
limited to the Defendant's Memorandum and the two (2) attached police reports.
The decision also overlooks the fact that the Brigham City Police who initially
took the Defendant into custody conducted a safety search prior to turning the
Defendant over to the Brigham City Hospital and the ambulance crew to be transported
to Logan.
2.

Concessions by Defendant. The decision of this Court, paragraph 9, misapprehends the
statement of counsel made at Page 4, Line 9-10, The Suppression Hearing Transcript, as
a concession that Utah Code Annotated 62-A-12-223(l)(a) was complied with when the
Defendant was taken into custody. Considering the context in which the statement was
made and the statements made at Page 5, Line 11-21, of the Suppression Hearing
Transcript, attached as Addendum 2, it's hard to see how the statement can be
interpreted as a concession that the Mental Health Statute was complied with.

3.

"Exceptional Circumstances" and "Plain Error". The decision of this Court in declining
to address the Defendant's claim that the Mental Health Statute was not complied with
when he was taken into custody and that the Defendant's due process rights were denied
because the Court's Memorandum Decision advanced new theories of which the
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Defendant neither had notice, nor an opportunity to address. On the grounds and for the
reasons that the Defendant failed to present those arguments at the Suppression Hearing
overlooked the exceptions of "plain error" and "exceptional circumstances'5.

The

reasons those exceptions apply in this case are addressed in the Defendant's Reply Brief.
The decision of this Court also overlooked Rule 20 Utah Rules of Criminal
Procedure which states that,
"Exceptions to rulings or orders of the court are unnecessary. It is
sufficient that a party state his objections to the actions of the court
and the reasons therefor. If a party has no opportunity to object to
a ruling or order, the absence of an objection shall not thereafter
prejudice him."

II. Conclusion
WHEREFORE the Defendant prays this Court grant this Petition for rehearing to the
Decision filed on July 26, 2002.
Respectfully submitted this 20th day of August, 2002.

HCSfolgard

<S

Attorney for the Appellant
102 South 100 West
P. O. Box 461
Brigham City, UT 84302
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CERTIFICATE OF MAILING
I hereby certify that I mailed two (2) true and correct copies of the foregoing document
to:
Christine F. Soltis
Assistant Attorney General
160 East 300 South, 6th Floor
Salt Lake City, UT 84114-0854
DATED this Jpy/&w
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ADDENDUM 1

Q.

Are you sure of that?

A.

From what I can remember, yes.

Q. _Okay.

And did he immediately hand it to you or did he

look into it first?
A.

He handed it to me.

He didn't even look at it,

Q.

Is it a sheath that has a cover on it?

A.

Yes.

Q.

And was it snapped closed when you took it from Deputy

I believe that it snapped closed,

Yeates?
A.

Yes.

Q.

And did you ever see Deputy Yeates look into that?

A.

No.

Q.

He did not?

A.

He did not look injj

Q.

Are you certain of that?

A.

Yes.

Q.

And were you the first one who looked into it?

A,

Yes, sir.

Q.

And you unsnapped it, correct?

A.

Yes.

Q.

Okay.

And where was the wallet when -- now, are you

certain of those facts?
A.

Yes.

Q.

Okay.

A,

When I first saw it?

And where was the wallet at when you first saw it?

Page 25

ADDENDUM 2

MR. MOLGARD:
commitment.

Yeah, that's what it is, is a civil

77-7-2, an arrest by a peace officer requires

that there be a warrant except for public offenses committed
or attempted in the presence the peace officer, et cetera.
I think it f s obvious that if the Brigham City police, or

for t h a t matter the county s h e r i f f , a r r e s t e d t h i s gentleman,
mmmmmmmmmmmmmmmmmmmmmmmmm

niimii umimmmmmmmmmmmmmmmmmmmmmmmm

t h a t i t was without a warrant and there was no public offense
co mmitted, p e r i o d .
c i v i l commJJjiieri£..

I t wasn't a public offense,

i t was a

They had the o b l i g a t i o n to t r a n s p o r t , I

agree with t h a t .
+tmtmmmmmmmmmm

THE COURT:
-a follow up question.
in other capacities.

I follow your argument.

Let me ask you

Sometimes you advise local government
If that's not an arrest, but simply a

civil commitment, but statutorily the sheriff's deputies are
required to make that transport, when they deliver this
person who by, definition, may be uncooperative.

I mean,

that's the nature of an involuntary commitment is that
sometimes they're passive, sometimes they're not at all
passive.

Are you suggesting that when they deliver them to

the facility, such as the state hospital or any hospital,
that they basically stand back and say we need a nurse here
to look for weapons, we can't do that?
MR. MOLGARD:

I buy —

yes, I might well say that,

except that that doesn't apply in this case.
THE COURT:

I'm talking about in the bigger picture
Page 4

in another case.
MR. MOLGARD :

Even in the bigger picture it normally

wouldn't apply.
THE COURT:

Who would look for weapons?
:

If you ? ll let me explain.

City police look for the weapons.

The Brigham

When they took Mr. Collins

from the Bear River Mental Health to the Brigham City
emergency room initially, they looked for weapons.
a search.

That's part of the facts.

I

They did

The Brigham City police

did a search.
THE COURT:

Did they have authority for that search?

MR. MOLGARD :

I think -- Ifm not sure they did have \

authority for that s earch, but that's not what I?m
questioning here.
search.

11

I ! m not questioning that particular

(

I suppose that they have authority maybe based on

the theories of the Terry stop and the Terry custody things.
Initially they have a right to see that there's no weapons,
to see that there1s no danger.

That may be the exigent

iaMMggff" 1 ^ m w n g 1fBFff^

—T-rrmnrmmrnirmTim

circumstances that a H o w s that tji_do_ait initially
happened here.

y

,-»••,

^

I

fly1- 1

I dc n f t have any particular problem with

_that.
But then, after that took place —

and if there was an

arrest, which I don1 t believe there was, but that was the
point of the arrest, the Brigham City police.

If there was a

search incident to an arrest that would have had to be it.
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